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INTRODUCTION

The Corona-Crisis is shaking-up not
only personal conduct but also bu-
siness relationships and, at the end
of the day, the economic system we
used to be familiar with. This causes
multiple challenges for law and law
enforcement in many legal disciplines.
One major concern is that one result
of the crisis will be an acceleration

of the oligo- or monopolization of
certain industries. This in turn may
have negative effects on sustainabi-
lity goals. In particular, the formation
and preservation of state-backed
market-dominant undertakings, better
known as “National Champions”, are

a major issue of concern. National
Champions, whether in the form of
public corporations or private corpo-
rations, may harm the free movement
of goods and services within econo-

mic areas like European Union (“EU”)
or on the world market, constitute a

barrier to free entry into markets and
may impede innovation and sustain-

ability.

NATIONAL CHAMPIONS

National Champions can be described
as large companies that, not least
through political support, should
promote the interests of a state or a
political grouping by assuming a par-
ticularly favorable and competitive
position in international markets.? In
return, the government sets policies
that favor these companies by giving
certain unfair advantages which work
against other market players - or
more generally speaking: against
competition itself. The creation of

National Champions that dominate
national or regional markets, factu-

ally, may lead to state-backed mono-
polies.

While such a policy that supports Na-
tional Champions insofar contradicts
principles of open and liberal econo-
mies, it fits perfectly into a concept
of economic nationalism that strives
for protected national markets and
pre-eminence abroad - in contrast to
open and free markets. The current
crisis seems to advocate for such po-
licies that were already increasingly
pursued before.

The formation and preservation of
National Champions is an important
tool for industrial politics.* It may be
argued that political goals like work-
place safety, worker participation,
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environmental protection and the
prevention of a sell-off of national
intellectual property or “national
crown-jewels” can be achieved.® This
is where populist policy and Sustain-
able Development Goals (“SDGs”)®
seem to unite, while free trade and
free trade agreements and a free and
global competitive economy are seen
as obstructive to labor rights, environ-
mental and democratic principles,
governance and participation.

IMPACT OF NATIONAL CHAMPIONS
ON SDGS

Sustainable development is seen as
an objective of global and regional
trade law and policy’ and can signifi-
cantly be influenced by the creation,
prevention and actions of National

» Smaller countries
do not have the skills

and capacities to com-

pete. This may result

in economic injustice,
lower quality of goods
and higher prices. So
a monopoly leads to a
loss of welfare for the

entire society. «

Champions. While dominant market
positions and temporary monopolies
can be harmless as long as they are
vulnerable,® stable monopolies may
have significant negative effects on
SDG'’s. This is particularly true in cases
of National Champions that may leve-
rage their strong position in domestic
markets to expand to other markets
with less competitive market players.
This may apply to smaller countries
and, foremost, to developing coun-
tries whose companies do not have
the skills and capacities to compete
worldwide, or even with powerful and
state-backed foreign companies do-
mestically. This may result in econo-
mic injustice, lower quality of goods
for consumers and higher prices.’ So
a monopoly leads to a loss of welfare
for the entire society.
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For reasons of political economy, the
inherent danger for the economy it-
self is that the competitive conditions
will be shaped by political influence
and lobbying.!® In the first place, it
may be accepted that politicians pri-
marily create National Champions in
order to support policies that are in
line with SDGs, like decent work and
economic growth, industry, innovati-
on and infrastructure, affordable and
clean energy. However, the creation
of National Champions actually may
be detrimental to these goals. This is
particularly a concern if the concept
of National Champions unifies the
effects of economic nationalism and
protectionism with the allegedly ne-
gative effects of monopolies on the
economy, customers, innovation and
governance.

With good reason, competition ad-
vocates propose that by improving
economic governance, competition
law, in itself, indirectly supports sus-
tainable development.!! There are
several areas where enforcement of
competition law has a positive ef-
fect on, for example, environmental
goals.}2 One may also conclude that
competition law seeks to support gre-
ater equality by facilitating economic
growth while helping to eradicate
poverty.t® This is because the eco-
nomic and socio-political power of
strong market players is limited and
remains transparent if a functioning
competition law regime is in place. In
addition, mergers, abusive practices
and co-operations of companies can
be blocked if specific SDGs are under
threat as a result of a given project,
while SDG-compliant projects may be
supported by antitrust laws.

This, relatively new, view on bene-
fits of unimpeded competition by
advocates of SDGs perfectly fits with
the traditional reasoning of antitrust
laws. In a free liberal economy, a high
degree of market concentration and

especially monopolies are generally
viewed critically. In fact, the monopo-
lization of the oil market in the US by
Standard Oil led to the “invention” of
antitrust laws.** Monopolistic markets
eliminate competition, whilst compe-
tition is the key element of a functio-
ning market economy.*® The thinking
behind this is that competition has to
fulfill economic and social functions
in a free market economy.!®

» In general it is more
fruitful if government
action is limited to
setting the framework
conditions for effec-
tive competition and
socio-political goals,
including environ-

mental goals. «

Of particular importance here are
control or regulatory functions, the
market performance function, the
innovation and efficiency function,
the distribution function (reward for
competitive success) and the selection
function, as well as the socio-political
function (the creation of a reasonably
even distribution of power in the eco-
nomy and society through "open" mar-
kets).'” The task of competition is to
prevent the creation of final positions
of power that threaten or eliminate
the freedom of other market partici-
pants. Thus, it is assumed that fun-
ctioning competition in an economy
provides not only for an efficient and
successful economy, but also serves

customers and acts as a shield against
bad governance and the monopoliz-
ation of socio-political power. Thus,
the social cost of supporting specific
industries can be significant.’® Not
least, largely uncontested power also
almost always has the potential to de-
generate to cases of serious misuse of
power and misallocation of resources.

However, the creation and preservati-
on of National Champions may indeed
also have positive effects on the
economy, consumer, innovation and
on socio-political goals, if interests
and implications are carefully balan-
ced out.” Thus, it is obvious that the
creation and preservation of National
Champions requires diligent consi-
deration and decision making prior

to their implementation and careful
supervision with regard to their mar-
ket behavior once established. This
means that a positive future projec-
tion should be a prerequisite for the
creation of National Champions, which
needs to be supported by diligent
structuring, that ensures that the pro-
posed undertaking will be compliant
with laws, socio-political goals and
SDGs and will not have initial or even
significant negative impacts.

CONCLUSION

The creation or prevention of Natio-
nal Champions may or may not have
negative or positive effects on trade,
trade policy and SDGs. The recent
past proves that the liberalization of
the markets will bring down prices
and create new jobs. Technological
progress will be much faster in a
competitive environment than under
a sluggish monopolist. Effectively en-
forced competition rules can provide
incentives for companies to improve
their efficiency, avoiding wasteful
practices and ensuring the sustainable
use of natural resources.? If govern-
ments decide to take measures to fa-
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vor individual companies, this should
only be temporary. Such support has
to be consistent with long-term goals
and should not lay the basis for future
structural problems.?! The principles
of transparency and non-discriminati-
on serve to depoliticize antitrust law
and policy, removing the possibility of
including industrial policy considera-
tions within the competition frame-
work and ensuring the independence
of antitrust authorities.?? In general,
rather than building up National
Champions, it is more fruitful if go-
vernment action is limited to setting
the framework conditions for effective
competition and socio-political goals,
including environmental goals. Good
competition law policy enforcement
requires a high degree of accountabi-
lity, openness and monitoring.”® The
best way to keep companies com-
petitive is to ensure they operate in
open and dynamic markets.?* Only in
markets that remain vulnerable, can
consumers be protected from excessi-
ve prices and inappropriate terms, as
well as benefit from quality products,
new ideas and services.? Interventi-
onist industrial policies that give pre-
ference to established undertakings
should therefore be avoided.?® There
are also ways to integrate the con-
cept of sustainable development into
policy and antitrust law by accepting
efficiencies and consumer benefits
reflected in the SDGs through the sub-
stantive analysis of cases.
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